BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF PUBLI C HEARI NG ON
PROPOSED AMENDMENT

In the matter of the anendnent)
of ARM 17.30.502, 17.30.615, )
17.30. 619, 17.30. 651, )
17.30. 653, 17.30. 656, ) (WATER QUALI TY)
17. 30. 657, 17.30.702, )
17.30. 715, 17.30.1001, )
17. 30. 1006, and 17.30.1007 )
pertaining to water use )
cl assifications and departnent)

)

Circular WB-7
TO Al Concerned Persons

1. On January 16, 2004, at 10:00 a.m, the Board of
Envi ronnental Review will hold a public hearing in Room 111 of
the Metcal f Building, 1520 East Sixth Avenue, Hel ena, Montana,
to consider the proposed anendnent of the above-stated rul es.

2. The Board w Il nmake reasonable accommopdations for
persons with disabilities who wsh to participate in this
public hearing or need an alternative accessible format of

this notice. If you require an acconmodation, contact the
Board no later than 5:00 p.m, January 5, 2004, to advise us
of the nature of the accommopdation that you need. Pl ease

contact the Board Secretary at P.O Box 200901, Helena,
Mont ana 59620- 0901; phone (406) 444-2544; fax (406) 444-4386
or email "ber @tate.nt.us".

3. The rules proposed to be anended provide as follows.
The proposed anendnents to departnent Crcular WQB-7 can be
accessed t hr ough t he Division's web site at
wwwv. deq. st at e. nt. us\wgi nf o\ St andar ds\ I ndex. asp, or a copy nmay
be obtained by contacting Christian Levine, Pl anni ng,
Preventi on and Assi st ance Di vi si on, Depar t ment of
Environnmental Quality, P.O Box 200901, Helena, MI 59620- 0901,
by emailing clevine@tate.nt.us; or by telephone (406) 444-
3071.

17. 30. 502 DEFI NI TI ONS The following definitions, in
addition to those in 75-5-103, MCA, and ARM Title 17, chapter
30, subchapters 6 and 7, apply throughout this subchapter:

(1) through (13) remain the sane.

(14) The board hereby adopts and incorporates by
reference departnment Circular WQB-7, entitled "Mntana Nuneric
Water Quality Standards” (DBeeenber—2002 January 2004 edition),
which establishes water quality standards for t oxi c,
carcinogenic, bioconcentrating, nutrient, radioactive, and
harnful paranmeters. Copies of Circular WXB-7 are available
fromthe Departnent of Environnental Quality, P.O Box 200901
Hel ena, MI' 59620- 0901.
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AUTH:  75-5-301, MCA
| MP: 75-5-301, MCA

17.30. 615 WATER- USE CLASSI FI CATIONS AND DESCRI PTI ONS -
CONSTRUCTED DI TCHES, SEASONAL AND SEM - PERVANENT LAKES AND
EPHEMERAL STREAMS (1) through (1)(h) remain the sane.

(2) This rule does not classify any specific water body.
Prior to reclassifying a specific water body being classified
in ARM 17.30. 607 through 17.30.614 under one of the water-use
classifications identified in (1)(a) through (h) and before
the U S. environnental protection agency's approval of the
water body's revised classification, a wuse attainability
analysis nust be conducted in accordance wth 40 CFR
131.10(g), (h) and (j).

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

17.30. 619 | NCORPORATI ONS BY REFERENCE (1) The board
hereby adopts and incorporates by reference the follow ng
state and federal requirenents and procedures as part of
Montana's surface water quality standards:

(a) departnent Circular WB-7, entitled "Mntana Nuneric
Water Quality Standards” (DBeeenber—2002 January 2004 edition),
which establishes water quality standards for t oxi c,
carcinogenic, bioconcentrating, nutrient, radioactive and
har nf ul paraneters;

(b) through (2) remain the sane.

AUTH  75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

17.30.651 D2 CLASSI FI CATI ON STANDARDS (1) renmins the
sane.
(2) No person may violate the follow ng specific water
qual ity standards for waters classified D 2:
(a) the—acute agquatie—tHfe standards—+n—WB-7—apphy+—
' ; ' - the
aquatic life standards for priority pollutants listed in WB-

7

(b) the aquatic life standards for ammonia and ot her
non-priority pollutants listed in WXB-7, unl ess those
standards are nodified or renoved based upon a use
attainability analysis devel oped for a specific waterbody;

(b) and (c) remain the sane, but are renunbered (c) and
(d).

(3)—The—narrative standards—in—ARM-17-30-637(1)(d)—and
2)that—pertatntoaguatiecHfe donoet—apphby—

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

17.30.653 E-2 CLASSI FI CATI ON STANDARDS (1) remmins the
sane.
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(2) No person may violate the follow ng specific water
quality standards for waters classified E-2:
(2) I > N ords | Ly
' , ' : t he
aquatic life standards for priority pollutants listed in WB-
7

(b) the aquatic life standards for ammonia and ot her
non-priority pollutants listed in WXB-7, unl ess those
standards are nodified or renoved based upon a use
attainability analysis devel oped for a specific waterbody;

(d) (b) and (c) remain the sane, but are renunbered (c) and

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

17. 30. 656 E-5 CLASSI FI CATI ON STANDARDS (1) Wat ers
classified E-5 are to be maintained suitable for agricultura
pur poses, secondary contact recreation, saline tolerant
aquatic life and wildlife.

(2) No person may violate the follow ng specific water
quality standards for waters classified E-5:

(a) remains the sane.

(b) when the daily maxi mum water tenperature is greater
than 60°F, no permitted discharge(s) nay cause the geonetric
mean nunber of organisns of the fecal coliformgroup to exceed
1,000 per 100 m and 10% pereent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 m —_

(c) changes in the water quality nust support existing
and desi gnat ed uses.

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

17.30.657 F-1 CLASSI FI CATI ONS STANDARDS (1) remains the
sane.

(2) No person may violate the followi ng specific water
quality standards for waters classified F-1:

(a) the—acute agquatie—tHfe standards—+n—\WB-7—apphy+—

' ; ' - the

aquatic life standards for priority pollutants listed in WB-
7,

(b) the aquatic life standards for ammonia and ot her
non-priority pollutants listed in WXB-7, unl ess those
standards are nodified or renoved based upon a use
attainability analysis devel oped for a specific waterbody;

(d) (b) and (c) remain the sane, but are renunbered (c) and

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.
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AUTH:  75-5-301, MCA
| MP: 75-5-301, MCA

17.30. 702 DEFINITIONS Unlessthe econtext—elearly states
oetherwise—the The following definitions, in addition to those
in 75-5-103, MCA, apply throughout this subchapter (Note: 75-

5-103, MCA, includes definitions for "degradation", "existing
uses", "high quality waters”, and "paraneter."):

(1) through (23) remain the sane.

(24) The board hereby adopts and incorporates by
ref erence:

(a) departnent Circular WB-7, entitled "Montana Nuneric
Water Quality Standards” (DBeeenber—2002 January 2004 edition),
which establishes water quality standards for t oxi c,
carcinogenic, bioconcentrating, nutrient, radioactive, and
har nful parameters; and

(b) and (c) remain the sane.

AUTH:  75-5-301, 75-5-303, MCA
| MP:  75-5-303, MCA

17.30. 715 CRITERIA FOR DETERM NI NG NONSI GNI FI CANT
CHANGES I N WATER QUALITY (1) through (3) remain the sane.
(4) The board hereby adopts and incorporates by

reference departnment Grcular WQB-7, entitled "Mntana Nuneric
Water Quality Standards” (DBeeenber—2002 January 2004 edition),
which establishes water quality standards for t oxi c,
carcinogenic, bioconcentrating, nutrient, radioactive, and
har nful paraneters.

AUTH:  75-5-301, 75-5-303, MCA
| MP:  75-5-303, MCA

17.30.1001 DEFI NI T1 ONS
subchapter—the The following definitions, in addition to
those in 75-5-103, MCA, wiH- apply throuqhout this subchapter:

(1) through (15) remai n the sane.

(16) The board hereby adopts and incorporates by
reference departnment Circular WXB-7, entitled "Mntana Nuneric
Water Quality Standards” (DBeeenber—2002 January 2004 edition),
which establishes water quality standards for t oxi c,
carcinogenic, bioconcentrating, nutrient, radioactive, and
har nful paraneters.

AUTH  75-5-201, 75-5-401, MCA
| MP:  75-5-301, 75-5-401, MCA

17.30. 1006 CLASSI FI CATI ONS, BENEFI Cl AL USES, AND
SPECI FIC STANDARDS FOR GROUNDWATERS (1) (&) dass |
groundwaters are those groundwaters with a natural specific
conductance less than or equal to 1,000 mcroSienens/cm at
25°C

(b) through (b)(v) remain the sane, but are renunbered
(a) through (a)(v).
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(c) through (c)(iii) remain the sane, but are renunbered
(b) through (b)(iii).

(2)& dass Il groundwaters are those groundwaters with
a natural specific conductance that is greater than 1,000 and
| ess than or equal to 2,500 m croSienens/cmat 25°C

(b) through (b)(v) remain the sane, but are renunbered
(a) through (a)(v).

(c) through (c)(iii) remain the sane, but are renunbered
(b) through (b)(iii).

(3) = Class I1l groundwaters are those groundwaters
with a natural specific conductance that is greater than 2,500
and |l ess than or equal to 15,000 m croSi emens/cm at 25°C.

(b) through (b)(iv) remain the same, but are renunbered
(a) through (a)(iv).

(c) through (c)(ii) remain the same, but are renunbered
(b) through (b)(ii).

(d) remains the sane, but is renunbered (c).

(4 dass IV groundwaters are those groundwaters with
a nat ur al specific conduct ance greater t han 15, 000
m cr oSi emrens/ cm at 25°C.

(b) remains the sane, but is renunbered (a).

(c) through (c)(iii) remain the sane, but are renunbered
(b) through (b)(iii).

(d) remains the sane, but is renunbered (c).

(5) and (6) remain the sane.

(7) The board hereby adopts and incorporates by
reference departnment Circular WXB-7, entitled "Mntana Nuneric
Water Quality Standards” (DBeeenber—2002 January 2004 edition),
which establishes water quality standards for t oxi c,
carcinogenic, bioconcentrating, nutrient, radioactive, and
har nful paraneters.

AUTH:  75-5-301, 80-15-105, 80-15-201, MCA
| MP:  75-5-301, 80-15-201, MCA

17.30.1007 SAMPLE COLLECTI ON, PRESERVATI ON, AND ANALYSI S
METHODS (1) through (2) renmain the sane.

(3) The board hereby adopts and incorporates by
reference the foll ow ng publications:

(a) departnent Crcular WB-7, entitled "Montana Nuneric
Water Quality Standards"”, Deeenber—2002 January 2004 edition;

(b) through (4) remain the sane.

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

REASON: The Board 1is proposing amendnent of ARM
17.30.651, 17.30.653, 17.30.656 and 17.30.657, classification
standards for ditches, epheneral and low flow streans, in
response to a disapproval action by the United States
Environnental Protection Agency (USEPA). The USEPA has a
mandatory duty to review and approve water quality standards
adopted by individual states. EPA, during its recent review

(at the national and regional level), objected to the "level
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of protection” provided for aquatic life in the new D2, E-2
E-5 and F-1 classes (ARM 17.30.651, 17.30.653, 17.30.656 and
17. 30. 657, respectively). The specific wat er - use
classifications and descriptions for those classes in ARM
17.30.615 were also disapproved. Normal ly the USEPA is
required to pronmulgate approvable standards following a
di sapproval action. However, the Region 8 EPA and the
Depart ment have been working together to find a solution since
the Departnent nmade its review subm ssion in Novenmber 2002
The Board's proposed anendnents are the result of those
di scussions and the USEPA has indicated that it would approve
the Board's proposed anendnents.

The proposed anendnents include the addition of chronic
aquatic life standards to the D2, E-2 and F-1 classes with a
provision for nodification or renoval of specific non-priority
pol lutant standard(s), after the conpletion of a Use
Attainability Analysis (UAA). The Board proposes to add a
"saline tolerant aquatic life" use to the E-5 class and a
narrative standard that "changes in water quality nust support
exi sting and designated uses.” The Board also proposes to
remove (3) in the D2, E2, E-5 and F-1 classifications.
Section (3) renoved the application of ARM 17.30.637(1)(d) and
(2) that pertained to aquatic life. Retaining this exclusion
would be in conflict with the proposed addition of chronic
aquatic life standards for these classes. The classifications
and standards, if amended as proposed, wll be functionally
equi valent as those classifications and standards effective
August 16, 2002, except that nore enphasis will be placed on
the UAA which will be the vehicle to nodify or renbve non-
priority pollutant standards (i.e., ammonia).

Should the Board decide not to nake the proposed
anendnents to the disapproved standards, or to adopt
anmendnents that would not neet USEPA approval, the USEPA woul d
be required by the federal Clean Water Act to pronulgate
approvabl e standards. The effect would be to have two sets of
standards for the sanme waterbody type. In the MPDES
permtting process the nore stringent federal standards would
likely be used to neet USEPA requirenments. The correspondi ng
state standards would not be used and would create confusion
in the regulated comunity.

The Board is also proposing to anmend Departnment GCircul ar
WXB-7 to indicate which of the listed aquatic life standards
are an EPA priority pollutant or a non-priority pollutant.
The proposed anmendnent will help clarify which standards apply
and which standards may be nodified by the classification
standards described above. Not indicating which aquatic life
standards are priority pollutants or pon-priority pollutants
will cause the public to contact the Departnent for each
specific paranmeter, or possibly inappropriately attenpt to
nodi fy a standard for a paraneter through a Use Attainability
Anal ysi s.

The Board is proposing the anmendnment of ARM 17.30.502
17.30.619, 17.30.702, 17.30.715, 17.30.1001, 17.30.1006 and
17.30. 1007 to wupdate the incorporations by reference of
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Department GCircular WXB-7, which contains Mntana's nuneric
water quality standards. Anmending these rules that reference
WXB-7 is necessary to adopt the revised version of the
Circul ar.

The Board is proposing the anendnent of ARM 17.30.615 to
inprove the readability of the statenent that a Use
Attainability Analysis nust be conpleted and approved by the
USEPA before reclassification. The proposed anendnents are
necessary to clarify the neaning of the rule.

The Board is also proposing to amend ARM 17.30.702 and
17.30. 1001 to nmeke the introductory |anguage consistent wth
ot her definition rules in this chapter.

The Board is proposing to anend ARM 17.30.1006 to nake
the section nunbering conform to the proper rule formatting
style of the Secretary of State's office.

The proposed anendnents will not change the content or
meani ng of the rules. The proposed anmendnents will nake the
rule consistent wth other rules and facilitate proper
citation of the rules.

4. Concerned persons may submit their data, views or
argunents, either orally or in witing, at the hearing.
Witten data, views or argunents may also be submtted to the
Board of Environnental Review, P.O Box 200901, Helena,
Mont ana 59620- 0901, faxed to (406) 444-4386 or emailed to the
Board Secretary at "ber @tate.nt.us" and nust be received no
later than 5:00 p.m, January 23, 2004. To be guaranteed
consi deration, mailed comments nust be postnmarked on or before
t hat date.

5. Thomas Bowe, attorney for the Board, has been
designated to preside over and conduct the hearing.

6. The Board maintains a list of interested persons who
wi sh to receive notices of rulemaking actions proposed by this
agency. Persons who wish to have their nanme added to the |ist
shall nmake a witten request that includes the nane and
mai | i ng address of the person to receive notices and specifies
that the person wishes to receive notices regarding: air
qual i ty; hazardous waste/waste oil; asbest os control;
wat er/ wast ewat er treatnment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supplies;
public sewage systens regulation; hard rock (nmetal) mne
reclamation; mgjor facility siting; opencut mne reclamation

strip mne reclamation; subdi vi si ons; renewabl e energy
grants/l oans; wastewater treatnent or safe drinking water
revol vi ng grants and | oans; wat er quality; CECRA;

under ground/ above ground storage tanks; MEPA;, or general
procedural rules other than MEPA. Such witten request may be
mai |l ed or delivered to the Board of Environmental Review, 1520
E. Sixth Ave., P.O Box 200901, Helena, Mntana 59620-0901,
faxed to the office at (406) 444-4386, enmailed to the Board
Secretary at "ber@tate.nm.us" or may be nmade by conpleting a
request format any rules hearing held by the Board.
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7. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

BOARD OF ENVI RONMENTAL REVI EW

By:

JOSEPH W RUSSELL, MP.H.,
Chai r per son

Revi ewed by:

JAMVES M MADDEN, Rul e Revi ewer
Certified to the Secretary of State, , 2003.
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